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PROCEEDI NGS
THE CLERK: This is Gvil Action 08-11727, Sanuel
Steel e vs. Turner Broadcasting System et al. Wuld plaintiff

and counsel for the defendants identify thenselves for the
record.

MR. STEELE: |'msorry?

THE COURT: Would you identify yourself for the
record.

MR. STEELE: Samuel Bartley Steele, pro se.

THE COURT: M. Steele, good afternoon.

MR. SLOAN. difford Sloan, fromthe Skadden, Arps |aw
firm for 18 of the 20 defendants.

THE COURT: M. Sloan for 18 of the 20. Gkay. Let ne
put you in place here. Yes, sir.

MR. PLEVAN. Kevin Pl evan, your Honor, also fromthe
law firm--

THE COURT: M. Plevan, good afternoon to you.

MR. MATULE: Good afternoon, your Honor. Matthew
Mat ul e, al so of Skadden, Arps --

THE COURT: M. Matule.

MR. MATULE: -- on behalf of the sanme defendants.

MR. BROMWN: Good afternoon, your Honor. Scott Brown,
Skadden, Arps, sane team

THE COURT: In the back row.

MR. CLARK: Christopher d ark, Skadden, Arps.
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THE COURT: M. dark. | don't have you down but
that's okay. M. dark.

MR. DQZI ER:  Jason Dozier, Skadden, Arps.

THE COURT: M. Dozier. And finally?

MR. CLOHERTY: Your Honor, Daniel C oherty, from Dwyer
& Collora, on behalf of Kobalt Misic Publishing Anerica, Inc.,
which is msnaned in the conplaint as Kobalt Misic G oup.

THE COURT: Al right. M. doherty, | do have you
listed. Thank you.

As | understand, this case has been brought by M.
Steele, representing hinself. M. Steele, you re not an
attorney, | take it, or is that --

MR. STEELE: No, sir.

THE COURT: Ckay. That's fine. You're entitled to
represent yourself pro se. You have two conpanies you al so
represent. | take it those are not corporations; those are
sole proprietorships, the Bart Steele Publishing and Steel e
Recordz, with a "Z"?

MR. STEELE: Yes. Those are the -- those are ny
uni ncor por at ed busi nesses that own the sound recording part of
the --

THE COURT: You are the sole proprietor of both of
t hose busi nesses?

MR. STEELE: Yes, your Honor.

THE COURT: That neans you are entitled to represent
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yourself pro se in a case, but you can't represent a

corporation, by rule. So -- but the fact that these are sole

proprietors, we treat themas individuals, so you're the

individual in all three cases. So you can represent yourself.
MR. STEELE: Thank you.

THE COURT: | -- you may be seated. | would be

derelict, though, in ny duty not to, as | always do when | have

pro ses, who obviously believe strongly in their clains and
have put a ot of work into them to question why you do not

have counsel .

You're involved in a very serious case, and it's going

to involve a lot of procedure, about which I presune you don't
have much famliarity. And you could very nuch use the
assi stance of counsel. Have you tried to get counsel to help
you in this matter?

MR. STEELE: 1've spoken wth several attorneys which
didn't want to take the case --

THE COURT: Cxay.

MR. STEELE: -- for obvious reasons. The nunber of
def endants, everybody seened to have a conflict of interest or

worked with one of the parties at sone point or a defendant it

represented. | know ny procedural |egal know edge is not up to

par with the defense attorneys, but | believe that | know
copyright |law well enough to represent nyself in this case.

THE COURT: As | say, you're entitled to do that, M.
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Case1:08-ev-H27—Doecument-36—ied-04/09/2009—Page 6633
6
Steele, and I'mnot questioning that. [I'mjust trying to put
it in your head once again that it may be -- it may be in your
best interests to try to obtain counsel -- or to continue to

try to obtain counsel because, as this case goes along, you're
going to be required to abide by rules of procedure that are
soneti mes arcane and hard to understand, but, neverthel ess, you
will be required to abide by them That's just why |I'm
suggesting that to you now.

As | understand it, this is an all eged copyright
infringenment claim You' ve also filed clainms under the Lanham
Act and under Chapter 93A. And it all surrounds the fact that
you have conposed a song about the Boston Red Sox back in the
glory year of 2004. And you believe it was unlawfully copied
and used to create an advertisenent pronoting Maj or League
Basebal |, nore recently, in 2007.

The defendants, of course, have filed responses in
which they say there is no substantial simlarity between the
songs. And we are here today at what was originally schedul ed
to be a scheduling conference. But we're nore concerned with
the notions to dismss that have been filed by all of the
def endant s.

| will give counsel and, of course, the plaintiff, M.
Steele, a chance to anplify what they have submtted, which has
been extensive. But | nust say that | start out with a feeling

that the plaintiff has a large nountain to clinb in proving the
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cl aimof substantial -- substantially simlar works that are
i nvol ved here.

| am at least at the nonent, disinclined to dismss
the conplaint at this stage of the proceeding, but what | am
inclined to do is to permt the plaintiff to have a limted
anount of discovery on specifically that issue, that is, the
substantial simlarity of the conposition and the all eged
copyright infringing song and then to have that issue briefed,
after a short anount of time for discovery, before we get into
the nore extensive discovery that would be called for if this

case gets beyond the summary judgnent point of view.

Now, I wll hear counsel -- the noving parties in this

case are the defendants. And | take it, M. Plevan, are you
going to speak on behal f --

MR. PLEVAN. M. Sl oan, your Honor.

THE COURT: M. Sloan. Al right. M. Sloan wll
speak on behal f of the defendants and their notion to di sm ss.

MR. SLOAN: Thank you, your Honor, and may it please
the Court. Your Honor, as you have indicated, we are here on
our notion to dismss plaintiff's anended conpl ai nt, which
rai ses a copyright infringenent and the other clains that your
Honor nenti oned.

And the essence of plaintiff's claimis that what he
calls his "love anthent to the Boston Red Sox in 2004 was --

had its copyright infringed by both the Bon Jovi song and,

394



03: 57

03: 58

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

al so, by the video pronoting Turner Broadcasting Systens'

broadcast of Maj or League Basebal | post-season, what we'll cal

the Turner prono, that both of those infringed it.

And, your Honor, the central issue before the Court is

t he question of substantial simlarity. [I'll briefly turnto

that analysis, but, first, I want to enphasize three categories

of clains or assertions, in light of M. Steele's papers, that
| think are inportant to enphasize are not part of the
substantial simlarity analysis.

And the first is that he may only assert cl ains based
on his registered work, and that is the song that we were
di scussing called "Man | Really Love this Team" And that's

i nportant because M. Steele repeatedly, in his papers, points

to clainse fromother works of his, what he calls his derivative

wor ks, which have other elenents which are not part of the
regi stered works.

Secondl y, as your Honor knows, copyright protects
expression. It does not protect ideas or concepts.

And, third, comon and ordi nary expressions, trite
expressions, also, are not protected. Wat the First Crcuit
and other courts have called scene a faire, which is, thenes
and i mages which are necessary to conmuni cate a particul ar
nessage are not protected.

And the First Grcuit has enphasized that in

undertaking the substantial simlarity analysis, the
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nonprotected el enents that we' ve been di scussi ng have to be set
aside in a process of dissection, and only the protected
el ements can be | ooked at.

And, now, let nme turn to the question of substanti al
simlarity between the -- between M. Steele's song and the Bon
Jovi song first and the prono. While, your Honor, with al
respect, we do think it's appropriate to deal with it on a
notion to dismss and that your Honor has before him everything
that he needs to nake the judgnent that there's --

THE COURT: Do you have any cases fromthe First
Crcuit in which a simlar case has been dism ssed on a notion
for -- anotion to dismss for substantial -- for the |ack of
substantial simlarity?

MR. SLOAN: Well, your Honor, not fromthe First
Circuit. W do have fromthe First Grcuit, though, and

think is closely anal ogous, the case of Fudge vs. Penthouse.

In that case the plaintiffs were making an allegation with
regard to a magazine article. And they said that the nagazi ne
article -- they raised clains of libel, false Iight and
intentional infliction of enotional distress. Wat the
district court said and what the First Grcuit said is, just
| ooking at the four corners of the article, it cannot bear that
claim There's not a cognizable claim

THE COURT: That wasn't copyrighted, right?

MR. SLOAN. That was not copyri ghted.
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10

Your Honor, there's a recent case fromthe Northern
District of Illinois which we cite in our papers.

THE COURT: Last | heard, Illinois wasn't in the First
Crcuit.

MR. SLOAN: No, I"'msorry. But in case your Honor
would find it persuasive, can | --

THE COURT: Ch, sure, you can argue it.

MR. SLOAN: -- go ahead and nention it? Then let ne
conme back to the First Grcuit cases. | do think it is
illustrative. | do think the principles are the sane in the

Northern Illinois -- in the case of O Leary vs. Mra Books

because in that case the Court granted a notion to dismss
based on the fact that there was no cogni zabl e cl ai m of
substantial simlarity based on a review of the two novel s at
issue. And it also involved a pro se plaintiff.

But it's very closely anal ogous because before -- the
Court had the two novels. There was a claimof substanti al
simlarity. The Court granted a notion to di sm ss because
there sinply was not a col orable claimof substanti al
simlarity.

Now, as your Honor knows, in the First Crcuit, there
are a nunber of cases that deal with the question of
substantial simlarity on summary judgnent. But the principle
is basically the sane because the questionis, is there a

cogni zabl e clain? Could a reasonable fact-finder find
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11

substantial simlarity?

So we think, your Honor, although those cases are
deci ded on substantial simlarity, the principles are fully
applicable to a notion to di sm ss.

THE COURT: In those cases, wasn't the all eged
infringed party allowed to have sonme discovery with respect to
an expert determ ning whether there was a substanti al
simlarity?

MR. SLOAN:  Yes, your Honor, that's true. It

certainly is true of the Johnson vs. Gordon case.

But one thing that | think is very inportant is that
the ultimate standard in the case is an ordinary |istener, an
ordinary listener of reasonable attentiveness or, as the First

Crcuit said in Johnson vs. Gordon, a lay |istener.

THE COURT: Wiich would be the only way | could listen
to it and have any judgnent about it, right?

MR. SLOAN: That's right. The First Grcuit, your
Honor, has never renotely suggested that nerely by incanting
substantial simlarity sonehow there's a different rule than
normal Iy applies on notion to dismss, that sonehow there's
some automatic rule that when you're tal king about substanti al
simlarity you automatically get discovery; you automatically
get experts.

Your Honor has in front of you everything that is

necessary for this lay listener, ordinary |listener, test. Your
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1 Honor, we would submt, with regard to both the lyrics and to
2 the nusical elenents of the song, it's very clear that there
3 are very striking differences such that there's no cogni zabl e
4 claim
5 | could go through each of those, your Honor. Wth
6 the lyrics, very clear and striking differences. M. Steele's
7 song, as he has said, is a love anthemto the Boston Red Sox.
8 The Bon Jovi song, the lyrics are not even about baseball, nuch
9 | ess about the Red Sox. They're about soneone's affection for
04:03 10 a particular town, its people, its character, its environnent.
11 M. Steele points out that both songs and the titles
12 have the words "I1" and "love" and "this." But it's quite clear
13 that that kind of conmon, ordinary expression is not entitled
14 to copyright protection any nore than the phrase "You' re the
15 one for me" in Johnson vs. Cordon.
16 And the sane thing is true with the nusical elenents
17 of the song. Again, under the ordinary listener test, if one
18 listens to them they're very strikingly different. W could

19 pl ay them here, your Honor. We're equipped to do so.

04:03 20 THE COURT: | know you could, but you're not going to.
21 MR. SLOAN: Ckay. Thank you, your Honor. That's with
22 regard to the song itself.
23 Then with regard to the video, to the Turner prono,
24 that, also, on a viewing of it, quite sinply cannot bear a
25 claim a cognizable claim of substantial simlarity. Your
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1 Honor - -
2 THE COURT: Wiy shouldn't | give M. Steele 60 days to
3 try to conme up with an expert, sone affidavit, that gives ne
4 sone -- sonething to | ean on and gi ve you, obviously, the
5 response -- a chance to respond and decide it on sunmary
6 j udgnent rather than at the notion-to-dismss stage? | nean,
7 how is your client going to be materially harned by, you know,
8 four or five nonths?
9 MR. SLOAN: Well, obviously, if your Honor decides to
04:04 10 proceed that way, we'll go forward and litigate it that way.
11 THE COURT: This is your chance to tell nme why |
12 shouldn't do it.
13 MR. SLOAN: But in the alnost six nonths since M.
14 Steel e chose to file suit against 20 defendants, he has had
15 very abundant and extensive opportunities to refine and revise
16 his clains. W have essentially three versions of his clains
17 before us: his original conplaint, the anended conplaint, and
18 his opposition to a nmotion to dismss. |In each, he has changed
19 his clains. He sonetines has changed def endants.
04: 05 20 And, your Honor, we think that M. Steele has had
21 enough opportunities. And the ultimte underlying question is
22 not going to change. It's a question that is within your
23 Honor's cogni zance in | ooking at the video and conparing it to
24 M. Steele's song or conparing M. Steele's song to the Bon
25 Jovi song.
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So under the Suprenme Court standards for notion to
dismss, we think it's entirely appropriate to fully apply
t hose standards. Your Honor asks why you should grant the

nmotion to dismss. Wth all respect, we think that a fair

readi ng of the Supreme Court precedent conpels it at this point

because his allegations sinply do not anount to a col orable

claim

THE COURT: Al right. Thank you. | will hear from
M. Steele.

Al right. [I'll hear fromthe other defendant first

and then -- that is, that's Kobalt Misic Publishing. M.

Cl oherty.

MR. CLOHERTY: Only to the extent, | want to be clear

that we've joined in the argunents and that we adopt the
argunents of M. Pl evan.

THE COURT: Fair enough, M. d oherty.

Now | "Il hear from M. Steele.
MR. STEELE: | don't know what the defense attorney's
term he just used -- not col orable copyright claim-- ny clains

that I|"'mmeking is that this is quite possibly the | argest

copyright infringenment case in history because it got swept up

in the conglonerate nmedia. It's in advertisenent.

The defense attorneys have a problemhere, a

conundrum maybe, you could call it. Some of their defendants

that they're representing have admtted that Bon Jovi was

14
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delivering their nessage, their branded nessage. "This is
where it all goes down. No matter where you're from tonight
you're fromright here. That's why | keep com ng around to
Channel 31, TBS."

The problemw th that is another defendant, Mjor
League Baseball, has admtted in the public -- in the nedia
that the lyrics are references to baseball. So then you have

M. Bongiovi who nmade a derivative of the advertisenent that he
was hired to record.

THE COURT: Let nme stop you just for a second and ask
you: Is it the Bon Jovi song, the Turner Broadcasting prono,
or both that you allege infringe your original work? 1It's not
quite clear.

MR. STEELE: Well, they all do, your Honor

THE COURT: In other words, it's not just the song,
and it's not just the prono, but the both of theminfringe,

Separatel y?

MR. STEELE: Well, | actually have copyrighted ny
audi ovi sual work, a video | nmde. | intended to nmake one about
each town, called, "Man | Love this Teaml Town." So it's

copyri ght ed.

THE COURT: You agree with the defense counsel that it
is what you have a copyright on now that --

MR. STEELE: Yes.

THE COURT: -- is at issue, not what is in your
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1 derivative claim right?
2 MR. STEELE: Yes. And if it would be easier to refile
3 the conplaint -- and the defense attorneys clearly know t hat
4 sonething is copyrighted the nonent you burn it down.
5 Therefore, "Man | Love This Town" was copyrighted on August 22,
6 2006. The only -- you just register at the Library of Congress
7 just so you can sue. And that's the only reason it's
8 copyrighted the nonent you lay it down. | haven't been
9 focusing nmy argunent because it hasn't been copyrighted yet,
04:08 10 but I mght do that in the future if that's the only way for

11 this to go forward

12 But to answer one of the questions you asked the
13 def ense attorneys, has there ever been a case like this thrown
14 out, and the answer is no. Not only has there never been a
15 case with tenp tracking evidence video, not just nusical, at
16 t he exact sane nonents, okay, never, ever been thrown out and
17 at the sane tine never reached trial because they' re al ways
18 settled. And there's no way to argue with tenp track
19 And does an ordinary listener hear simlarities?

04:09 20 Wll, if you listen to the choruses back to back -- which I
21 all ege they stole the heart of the song -- yes. But the
22 i nt ended audi ence, No. 1, 70 out of the 74 countries around the
23 worl d where this advertisenent plays pronoting baseball,
24 English is not the first |anguage.
25 And, secondly --
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THE COURT: M. Steele, what are the original elenents

of your song that are substantially simlar to the Bon Jovi
song or the Turner Broadcasting pronp? Wat are the original

el enent s?

MR. STEELE: If you |ook at the song closer, even the

things that the defense attorneys allege are not simlar at

all, the branded nessage that the TBS had Bon Jovi sing, "No

matter where you're from tonight you re fromright here. Thi
is where it call goes down, down, down. Man, | really |ove
this team"”

Even the things that aren't simlar are simlar
because tenp tracking is how this happened. Wy is product
pl acenent and brandi ng? And the result was, | believe,
copyright infringenment. They took ny song. The problemwth

termtracking and why it's illegal, once you illegally sync

video images, it allows sonebody sitting at a conputer, with no

nmusical talent, to rewite a song wth a conputer nouse.

That's why it's illegal, and it's violating ny sync right.

believe that, if this case can go forward, | believe that | can

prove it.

THE COURT: |'mnot sure whether | got the answer that

| -- to the question that | asked, and that is, what
specifically are the original elenents of your song that are
substantially simlar to the Bon Jovi song?

MR. STEELE: Well, | think the choruses are, in feel,

17

S
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rhythm nelody, style and genre, all these things which -- sone
of which the courts don't consider copyrightable. For exanple,
Santrayll, the "Uh-Oh" song, the courts ruled that a normally
uncopyrightable word Iike "uh-oh" was copyri ghtable the way
that he recorded it.

The way that | sing ny country baseball anthem
okay -- and, furthernore, there are parts of ny songs in al
different parts of the Bon Jovi song, but there are parts at
t he exact sanme nonent. When |I'm singing about a street, Bon
Jovi is singing about a street. |'msaying "Yawkey Way." The
canera pans up to a street sign of Yawkey WAy at the end of the
bridges. At the exact sane spot, after I'mtalking to the
crowd, "You, you, you, you, you, you, you, cone on, let them
know, say here we go," Bon Jovi says, "You, you, you, cone on
now, here we go again." This has nothing to do with the
chorus. | could keep going on.

THE COURT: Wiat about the Turner Broadcasting pronon?
What are the original elenments of your song that are
substantially simlar to that prono?

MR. STEELE: Oher than they're the exact sane |ength,
and the videos lining up, it seens like, if you sync ny
original copyrighted song over it, it lines up perfectly such
that it shows a Yawkey Way street sign at the exact sanme nonent
"' msinging Yankey Wy. It shows a tiger the second -- like

said, the nusical simlarities that |'ve pointed out, that,
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1 along wwth the tenp track evidence, is enough for this to go
2 forward because in every case |'ve read what -- tenp tracking,
3 they attenpt to cone close but attenpt to avoid a copyright
4 i nfringenent.
5 The reason why tenp tracking cases never get thrown
6 out i s because the intent trunps the copyright infringenent.
7 I f they cane too close to ny chorus, which is the heart of ny
8 basebal | song and the heart of their baseball commercial, then
9 | believe it's copyright infringement. And | should have the
04:12 10 chance to fight this huge conundrumof |awers. | think I can
11 do it.
12 Like I said, | think that they have a problem Wen
13 they fight the copyright claim | think they increase the
14 deceptive business practice claim the Lanhamand 93A. In
15 denyi ng that Major League Baseball and Turner have admtted in
16 the public that these are baseball lyrics and that Bon Jovi was
17 delivering their nessage, by denying the copyright claim
18 that's deceptive business practice if this is a branded
19 commercial like I'malleging.
04:13 20 THE COURT: Ckay. Now, you've got a claimagainst --
21 what is it, 20 defendants?
22 MR. STEELE: Yes, sir.
23 THE COURT: O those 20, you nention, | think, six or
24 so in your conplaint and a different six in your anended
25 conplaint. Wy isn't the claimby the so-called, for lack of a
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20
better term the uninvol ved defendants -- why isn't their
nmotion for -- to dismss allowable w thout any di scovery? You

don't even allege anything specifically against them other than
the fact that you nane them as parties defendant.

MR. STEELE: Yes. And | believe that the defense
attorneys are taking an exanple of nmy -- taking advantage of ny
pro se-ness. | thought that by anmending ny conplaint | could
focus the argunents and stop tal ki ng about | awn ornanents and
candl es and tel ephone books and pornographi ¢ nagazi nes.
wanted to tal k about tenp tracking and copyright infringenment,
so | focused ny argunent.

| didn't know | was supposed to re-allege exactly how
every party was involved. So in opposition to their notion, |
added in exactly what each party did.

The defense attorneys allege that Vector couldn't be a
contributory infringer. Wll, | wote thema letter 13 nonths
ago saying, Quys, that's ny song. That video, you're
supporting your whole -- "I Love This Town" contest is
supporting your whole tour. Stop it. Therefore, if he
willingly went forward with this "I Love This Town" contest and
didn't stop AEG Live fromusing it to pronote the contest,
using the ad that got nore airwaves than anything -- it was the
nost expensive advertising canpaign in history.

THE COURT: kay. But the non-primary defendants have

noved to dism ss on the grounds that you cannot state a claim
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of copyright infringenent or violations of the Lanham Act or
Chapter 93A. The so-called non-inplicated defendants joined
that notion but, also, separately noved to dism ss on the
grounds that you have not alleged any conduct on their part
that violates any of your rights. Wat conduct of those
so-cal l ed non-inplicated defendants have you all eged violate
your rights?

MR. STEELE: Well, if your Honor would allow, or the
courts, | would be happy to anmend the conplaint and focus the
argunents. But sone of the non-inplicated defendants, |ike |
said, Vector --

THE COURT: Defendants have rights, too. They have a
right to plead against what they think is the allegation of the
plaintiff. Now, very often, a plaintiff noves to anend their
original conplaint, and it's very often allowed. But, you
know, two tinmes should be enough. You shouldn't have to anend
your conplaint each tine the defendants point out to you a
fault with your conplaint.

This is why it woul d behoove you to get sone |egal
assi stance to help you draft a conplaint. This is sonething
that's obviously very inportant to you. It obviously neans a
ot to you both financially and otherwise. And if you had an
attorney that knew what -- how you draft a conplaint in a
federal court to resist notions to dismss, it would very nuch

hel p you.
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But I"'mdisinclined to allow you, every tine the
def endants point out sonething that's wong with your
conplaint, to allow you to amend it again. You know, you
out of patience pretty fast. It may be that you can convi
me to allow you to anend it one nore tine, but |'mnot yet

convi nced that you have stated anything agai nst the

non-i nplicated defendants that indicates that they shouldn't be

dism ssed fromthis case.

Now, that | eaves you with the so-called primary

defendants, which are, as | understand it, Turner Broadcasting;

run

nce

Maj or League Basebal |l Properties; Tinme Warner; John Bongi ovi,

i ndi vidual ly and doi ng busi ness as Bon Jovi Publishing; Richard

Sanbora, individually and doi ng busi ness as Aggressive Misi c;

and WIIliam Fal cone, individually and doi ng busi ness. Those

are the primary defendants. |'mnot asking about them

But I'm asking you, with respect to the remaining 14

or so defendants, the so-called non-inplicated defendants, why
t hey shouldn't be dism ssed today.

MR. STEELE: Well, let's take one: Universal.
Uni versal and Def Jamspend a lot of tinme -- because they're
not maki ng nuch noney anynore, they spend a |lot of tine
branding their artists; i.e., they seek out corporate funding

in order to pay for the al buns, the recordings and the videos.

And all the nusician or actor has to do is include one of their

branded nessages in their television show or their song.

And

22
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1 t he Kl uger Agency is nost responsible for this out in
2 California. Their two largest clients are --
3 THE COURT: \What rights of yours have they viol ated?
4 MR. STEELE: What rights have Universal and Def Jan®
5 THE COURT: Yes.
6 MR. STEELE: | won't be able to prove whether or not
7 they were involved in the devel opnent of this advertisenent

8 that they had their artists do or whether TBS and MLB wote

9 this ad thensel ves and gave it to Bon Jovi.

04:18 10 THE COURT: So you want to use discovery to determ ne
11 whet her or not you have a cl ai magai nst thenf?
12 MR. STEELE: | want to use discovery to confirmwhat |

13 al ready know. A), that this was ny song; and B), what their

14 i nvol venrent was. Turner has admtted that for the devel opnent
15 of the nusical canpaign they worked with Def Jam and Vect or
16 Bon Jovi's managenent, and Mark Shimrel, the nusical consultant

17 who | talked to |last year on the phone.

18 They worked with, which neans they devel oped it

19 together. Any intelligent person can see that. And | don't
04:19 20 know whet her Def Jam and the respected publisher, Universal,

21 was involved in this developnent. | won't be able to find out

22 exactly how nmuch invol venent and if they wote the lyrics

23 t hensel ves, the branded commercial lyrics, or if TBS and

24 basebal | wote themthensel ves.

25 |'d love to be able to find out that Bon Jovi is
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i nnocent and didn't even know. | won't be able to find that
out, if he was given the lyrics or if he did this hinmself. |
find it very hard to believe that he did this hinself. Wy?
Because he woul dn't need to.

THE COURT: | have a couple of other questions for
you, M. Steele. You made a Lanham Act claimin the original
conplaint. You didn't make it in the anended conpl ai nt, but
you said you didn't nmean to thereby waive it. You thought both
of them woul d be conbi ned.

Bendi ng over backward to be fair to a pro se, | wll
say, okay, giving you the benefit of the doubt, you still have
a cl ai mbased upon your original claimunder the Lanham Act.

But you assert that the defendants engaged in illegal pal mng
of f because the Bon Jovi song and the Turner Broadcasting prono
did not give credit to you as the song's true creator.

But, nevertheless, it doesn't seemto ne that that

claimstates a cause of action under the Lanham Act because it

falls under the -- this Dastar Corporation case, the United

States Suprene Court in 2003, that suggests that such a claim
as you have nade does not fly under the Lanham Act.

What can you tell ne today that entitles you to a
so-cal |l ed pal m ng-off clai magainst the defendants under the
Lanham Act ?

MR. STEELE: Your Honor, the large difference with the

Dastar case is that the original witer, President Ei senhower,
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not only was paid for his work but signed over his sync and
television novie rights. | got nothing.

THE COURT: Al right. Finally, with respect to
Chapter 93A -- you know that's a Massachusetts Consuner
Protection Act --

MR. STEELE:  Yup.

THE COURT: -- statute. But the copyright |aws of the

United States say that unless the claimunder 93A is
qualitatively different than your copyright infringenment claim
you don't have a clai munder the Consunmer Protection Act. So
how i s your claimpursuant to Chapter 93A qualitatively

di fferent than your copyright infringenment clain®

MR. STEELE: Because, in denying that these are
basebal | |lyrics and branded nessagi ng, which the defendants
have already admtted doing, in fighting the copyright claim
and in denying that, they're denying that there's a secret
branded nessage in there. And that nmessage is: Pay for cable.
Pay for sonething that used to be free. Watch baseball but you
have to pay for it. And only 40 percent of this country has
cabl e tel evision.

So if there's a branded nessage in there, a part of
Massachusetts and Boston itself was stolen, turned into a
comercial, and then sent back as a secret commercial to watch
M.B on TBS and pay for it. | think that's harm ng the public.

l"mtrying to stand up for ny fell ow Massachusetts peopl e.
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1 THE COURT: Thank you. Do you have anything el se that
2 you want to inpart to ne in the last two mnutes you have in
3 the opposition to the notions to dism ss?
4 MR. STEELE: Yes. | believe that, on the facts,
5 have out-argued the defense attorneys, which is why they're
6 focusing on the law and why they're focusing on technical

7 procedural glitches, because | feel |Iike |I have out-argued

8 them And | feel like, if you read both conplaints and if you

9 | ook at the simlarities and the nusicology reports that |'ve
04:23 10 had done, and all of the simlarities fromall the different

11 parts of both baseball songs, | feel like -- that | have proven

12 substantial simlarity.

13 If you listen to those choruses back to back, they're

14 in different keys. Wy do they sound so simlar? Because the

15 rhythm the lyrics, the nelody. What | allege to ASCAP, by the
16 way, if you' ve read the ASCAP letters, when | first went to

17 them | said, Quys, this is based on ny song. It matches the

18 video perfectly. Here's all their ad nessages. | said, The

19 mel ody of the Bon Jovi choral hook is al nost exactly the sane.
04:24 20 It's one note away from ny harnony, which is tucked underneat h.

21 You can't hear it very well when you listen to the copyrighted

22 version. But ny copyrighted audi ovisual, which maybe |1

23 bring to this case if I"'mallowed to, you hear the harnony very
24 clear. It sounds al nost exactly the sane when you sing them
25 exactly.
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1 THE COURT: Al right. If I give you 60 days for
2 di scovery with respect to proving to ne the substanti al
3 simlarity of these two songs, how will you use that 60 days?
4 What will you give to ne that you haven't given ne already?
5 MR. STEELE: | have a couple questions that | nade for
6 each of the defendants. First of all --
7 THE COURT: |'m not asking about questions. |'m
8 aski ng about discovery that you're going to produce to the
9 Court to convince nme that your song and the Bon Jovi song are
04:25 10 "substantially simlar,” to use the | anguage of the copyri ght
11 | aws.
12 MR. STEELE: | wll be able to prove, your Honor, what
13 l"malleging. And what |'ve alleged is that they were -- Bon
14 Jovi was contacted by either Shimrel, possibly Mjor League

15 Basebal |l or Turner, back in 2006. And | believe that | can

16 prove why "I Love This Town" was initially released as a single

17 before any other song and then suddenly pulled and held and

18 never released as a single. According to Wkipedia, it's --

19 because it was rel eased and then pulled is because there were
04:25 20 al l egations that Bon Jovi stole it from sonebody. So that

21 ruled out that it would be released as a single. | would Iike

22 to be able to prove these things, whether they're true or not.

23 THE COURT: Al right. Thank you, M. Steele. 1"l

24 give the defendants a short rebuttal tine with respect to their

25 nmotion to dismss. M. Sloan.
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1 MR. SLOAN. Thank you, your Honor. Just a couple of
2 points. First, on the Lanham Act and the Chapter 93A we're

happy to rest on our papers unless your Honor has any questions

3

4 you' d like to address to us about the Lanham Act.

5 THE COURT: You heard ne ask the plaintiff about that.
6

| f his answers conjure up anything that you want to comrent on,

7 you may do so

8 MR. SLOAN: | would briefly state, your Honor, that we

9 do think that on the Lanham Act claimit is absolutely clear
04:26 10 that it is controlled by the Suprene Court decision in Dastar

11 and the First Crcuit cases applying Dastar. The kind of claim

12 that M. Steele is raising, that the defendants all egedly used

13 his work without crediting him is precisely the claimthat the

14 Suprene Court says does not |lie under the Lanham Act. It lies,

15 if at all, under the copyright statute.

16 Secondly, your Honor, on the Chapter 93A point, as

17 your Honor pointed out, under the copyright preenption

18 anal ysis, there has to be sonething qualitatively different.
19 There is not.

04:27 20 And, in addition to that, under Chapter 93A itself,
21 even if it were not preenpted, there needs to be an el enent of
22 rascality, as the state courts and federal courts applying
23 state | aw have said, which would go far beyond a nere copyri ght
24 claim So as to both, we submt that it is very clear that

25 t hey shoul d be di sm ssed.
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Turning to the copyright claim your Honor, | would
like to nmake a couple of points on that because |I do think, as
we were discussing at the outset, that it is very clear that
there is no cognizable claimof substantial simlarity. |
think M. Steele's coments -- his efforts to point to a
substantial simlarity actually underscore that point.

Let nme just focus on the Turner pronp as an exanpl e.
kay. The Turner prono is a video which intersperses video of
the Bon Jovi band in concert and its fans with scenes of Major
League Baseball. Now, at the outset, the scenes of Bon Jovi
and hi s band obvi ously have nothing to do with M. Steele's
song. Ckay.

Let's look at the shots of baseball. And he's
claimng there's copyright infringenent. The overwhel m ng
majority, alnost all of the shots, again, have nothing to do
with M. Steele's video. There are shots in the video of
pl ayers, just as sone exanples, fromthe Chicago Cubs, fromthe
Atl anta Braves, fromthe Los Angel es Dodgers, fromthe New York
Mets, fromthe Arizona D anondbacks, fromthe Phil adel phia
Phillies, fromthe Seattle Mariners, a shot of Wigley Field.
None of that has anything at all to do wwth M. Steele's song,
your Honor.

Now, in addition to that, the scenes of My or League
Baseball in a video to pronpte the viewership of Mjor League

Basebal | are common and ordinary and classic scene a faire.
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1 Yes, there are scenes of players fromnmany different teans,

2 running, hitting, fielding, pitching, catching. M. Steele has

3 no ownership interest in those inmages. And it woul d be

4 exceptionally incongruous for himto try to insert those in a

5 case in which My or League Basebal |, anong others, is the

6 def endant .

7 Al so, your Honor, just fromthe face of the video --

8 and we submt that it is incunbent on your Honor to | ook at the

9 face of the video and see whether there's a cognizable claim--
04:29 10 it is quite clear that it tracks exactly not wwith M. Steele's

11 song but with the Bon Jovi song. For exanple, in the Bon Jovi

12 song, when he says, "Down, down, down," there's an i mage of

13 three different players sliding. Wen he says, "Poundi ng

14 underneath ny feet," there's an imge of a batter stonping his

15 foot in the batter's box. Again, it tracks exactly wth the

16 Bon Jovi song on the face of it and not with M. Steele's song.

17 Now, M. Steele points to a couple of inages in his

18 claimof substantial simlarity: the shot of Yawkey Way and a

19 shot of the Detroit Tiger. First of all, at best and at nost
04:30 20 for M. Steele, these are fleeting and incidental in the

21 context of the overall video.

22 But, again, in addition to that, they are comon and

23 ordinary; they're scene a faire. The shot of Yawkey Way is an

24 iconic reference for Fenway Park as part of this pronotional

25 video for Major League Baseball, about a |l ot of teans. | m ght
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point out that the shot of Yawkey WAy that he points to also

has a TBS | ogo for Turner Broadcasting at |east as prom nent as

Yawkey Way. (Cbviously, that has nothing to do with M.

Steel e' s song.

He tal ks about a shot of a Detroit Tiger, and he says

it's at the time in his song where he tal ks about the tiger.

The shot of the Detroit Tiger is one of many players that are

shown in the video. | tal ked about the different teans before:

the Cubs, the Mets, and so on. Again, at nost and at best, it
is fleeting and incidental, giving himevery benefit of the
doubt .

For that reason, your Honor, we respectfully submt
there is no colorable claimof substantial simlarity on the

face of the materials, the protected work and the all egedly

infringing work. W could go through the sane analysis for the

lyrics and the sane analysis for the nusic. As a result, we
respectfully request that plaintiff's conplaint be dism ssed
and that it be dismssed with prejudice.

THE COURT: Al right. Thank you, M. Sloan. The
Court is going to take the matter under advisenent, and | wl|
make a ruling very shortly with respect to the notion to

di sm ss.

| appreciate the effort that's been nmade to enlighten

me both by the plaintiff and by defense counsel, and | wll

carefully consider again the pleadings that are on file and

31

418



ase+08-ev-H2f—Decument36—Hed-84/09/2009—PRage 32633
32

1 resolve it as soon as possible. Yes.
2 MR. CLOHERTY: Your Honor -- and | apologize. To the
3 extent that the Court -- and there was sone questioni ng about
4 the distinction between inplicated and non-inplicated
5 def endants which was part of Skadden's papers. | just wanted
6 toclarify to the extent there's any anbiguity, | think Kobalt

7 would fall wthin the non-inplicated group. There's really not
8 much about us in there. | don't think there's a |ot of
9 di spute. The papers are what they are. | wanted to clarify

04:32 10 t hat .

11 THE COURT: Thank you. |1'Il take the matter under
12 advi senent .

13 (Whereupon, at 4:32 p.m the hearing concluded.)

14
15
16
17
18
19
20
21
22
23
24

25

419



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

CERTI FI CATE

|, Cheryl Dahlstrom RVR, and Oficial Reporter of the
United States District Court, do hereby certify that the
foregoing transcript, fromPage 1 to Page 32, constitutes, to
the best of ny skill and ability, a true and accurate
transcription of ny stenotype notes taken in the matter of
Cvil Action No. 08-11727-NM5 Sanuel Bartley Steele vs. Turner

Broadcasting System Inc., et al.

/'s/ Cheryl Dahl strom

Cheryl Dahlstrom RWR

Oficial Court Reporter

420



